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Applicant's election with traverse of Group I, claims 1-21 , in the reply filed on 
7/7/08 is acknowledged. The traversal is on the ground(s) that the pending claims lack 
unity of invention. This is not found persuasive because the common technical feature 
of a semipermeable membrane to contain microorganisms in a water quality testing 
device is not novel. 

The requirement is still deemed proper and is therefore made FINAL. 

The invention is directed to a method of determining water quality by contacting 
the water with a device that has bacteria contained within a semipermeable membrane, 
and determining the growth rate of the respiring bacteria in the device with a tetrazolium 
salt. 



The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 1-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combination of Caccavo in view of Thacker. 

Caccavo (5,569,596) entitled "Method for Bacterial Reduction of Chromium (VI)" 
teaches in column 3 second full paragraph, bacteria are disposed in a semipermeable 
membrane where the water diffuses across the membrane into the compartment 
containing the bacteria. In column 5 lines 42-52, growth was determined 
spectrophotometrically. 

The claims differ from Caccavo in that they require determining the growth rate of 
the respiring bacteria with a tetrazolium salt. 

Thacker (6,433,332) entitled "Methods for the Rapid Detection of Actively 
Respiring Microorganisms" teaches in column 4 line 34, testing environmental samples 
of microorganisms. In column 5 lines 20-31 a tetrazolium salt is used to detect the 
presence of respiring microorganisms. 
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It would have been obvious to one of ordinary skill in this art at the time of the 
invention to employ the device of Caccavo to determine water quality and the then 
determine the bacterial growth by any known method of determining bacterial growth for 
its known function such as the one taught by Thacker of using a tetrazolium salt. 

Regarding claims 5-7 directed to the size of the holes in the membrane, one of 
ordinary skill in this art would select a membrane with holes that would not permit the 
selected bacteria from passing through the membrane. As presented, no novelty is 
seen in the selection of the membrane or bacteria. Determining bacteria in water by 
measuring optical density and/or turbidity is conventional in this art. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-21 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Each of the following apply in all occurrences. 

There are many instances of lack of antecedent basis in the claims, see claim 1 
line 1 "the determination", claim 2 line 2, "the growth rate" for example. Claim is 
incomplete in that it lacks a correlating step to perform the function of the preamble. In 
claims 2 and 3 the preamble should be "further comprising" because the dependent 
claims add an additional method step. In claim 1 the determining is performed in the 
vessel, in claims 2 and 3 and others the determining is not performed in the vessel. In 
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claim 8 "of any thereof is unclear. In claim 1 1 "the exponential growth" lacks 
antecedent basis. In claim 12 "from the or each vessel" is not understood in context. In 
claim 13 nonstandard notation is used which is improper. In claim 15 and all 
occurrences "the vessel or test sample" is not understood. In claim 17 "the resulting 
bacterial population" is not understood and lacks antecedent basis. In claim 20 "the 
vessel of test sample" is not understood. Claim 21 is not understood as to how it is 
adapted and how it may or may not be carried in any location. 

The title of the invention is not descriptive. A new title is required that is clearly 
indicative of the invention to which the claims are directed. 

The abstract of the disclosure is objected to because it contains legal terminology 
and is not directed to the elected invention. Correction is required. See MPEP 
§ 608.01(b). 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Dillman (4,382,862) teaches a bacteria removing cartridge. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ralph Gitomer whose telephone number is (571) 272- 
0916. The examiner can normally be reached on Monday - Friday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jon Weber can be reached on (571) 272-0925. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Ralph Gitomer/ 

Primary Examiner, Art Unit 1657 



Ralph Gitomer 
Primary Examiner 
Art Unit 1657 



